IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES H. THOWPSQON, ) GCvil Action
) No. 10-cv-2058
Plaintiff )
)
VS. )
)
MED- M ZER, I NC., and )
LI NAK U. S., INC., )
)
Def endant s )

APPEARANCES:

JOHN BRI AN FROCK, ESQUI RE
On behal f of Plaintiff

PAUL C. TROY, ESQUI RE
On behal f of Defendant Med-M zer, |nc.

THOMAS K. SCHI NDLER, ESQUI RE
On behal f of Defendant Linak U.S., Inc.

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on the Mtion of Mving
Def endant Med-M zer, Inc. Pursuant to Federal Rule of G vil
Procedure 12(b)(6) to Dismss Plaintiff’s Conplaint, which notion
was filed August 30, 2010, and Defendant, Linak U S., Inc.’s,
Motion to Dismss Plaintiff’s Amended Conpl ai nt Pursuant to

Federal Rule of G vil Procedure 12(b)(6), which notion was filed



August 31, 2010. Plaintiff’s Reply to Motions to Dism ss by Md-
M zer, Inc. and by Linak U S., Inc. was filed Septenber 29, 2010.

For the follow ng reasons, | grant each notion in part
and deny each notion in part. Specifically, each notion in the
nature of a notion to dismss the negligence claimalleged in
Count One of plaintiff’s Amended Conplaint is granted. Count One
of the Anended Conplaint is dismssed wthout prejudice for
plaintiff to re-plead his negligence claimin accordance with
this Opinion. In all other respects, each notion to dismss is
deni ed.

JURI SDI CT1 ON

Jurisdiction in this case is based on diversity
of citizenship pursuant to 28 U S.C. §8 1332. Plaintiff is an
i ndividual who is a citizen of Pennsylvania. Defendant Med-M zer
is an Indiana corporation with its principal place of business in
I ndi ana. Defendant Linak U S., Inc. is a Delaware corporation
with its principal place of business in Kentucky. The anmount in
controversy exceeds $75,000 exclusive of interest and costs.

VENUE

Venue is proper pursuant to 28 U.S.C. 8§ 1391(a)(2)
because the events giving rise to plaintiffs’ clains allegedly
occurred in Lancaster County, Pennsylvania, which is within this

judicial district.



PROCEDURAL HI STORY

Plaintiff initiated this products liability action on
May 5, 2010 by filing a three-count civil Conplaint against
def endants Med-M zer, Inc. and Linak U S., Inc. The Conplaint
all eged clainms for negligence (Count One), strict liability under
the Restatenent (Second) of Torts, 8 402A (Count Two); and strict
l[iability under the Restatenent (Third) of Torts, 8§ 2 (Count
Three).! Plaintiff’s clains arise frominjuries sustained by
plaintiff as the result of an allegedly defective retractable
bed.

On June 16, 2010, defendant Med-Mzer filed a notion to
di sm ss Counts Two and Three. On June 30, 2010, defendant Linak
filed an Answer to plaintiff’'s Conplaint.?

By Order dated July 27, 2010, | directed plaintiff to
file an anmended conplaint for the [imted purpose of properly
pl eading this court’s subject matter jurisdiction over the
action, and | dism ssed Med-M zer’s notion to dism ss w thout
prejudice to refile, if appropriate, after the filing of an

amended conplaint. Plaintiff filed his Anmended Conpl ai nt on

! Count Three does not specify that it relies on Section 2 of the
Third Restatement. However, as discussed nmore fully below, such reliance is
apparent.

2 Al though the title of Linak’s Answer indicated that it alleged a

cross-cl ai m agai nst Med-M zer, the body of the Answer did not contain a cross-
claim
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August 20, 2010 alleging the sanme clains as were alleged in his
ori ginal Conpl aint.

On August 30, 2010, defendant Med-M zer filed its
within notion to dismss the Arended Conplaint in its entirety.
Defendant Linak filed its notion to dism ss on August 31, 2010.
Def endants’ notions are substantively the sanme, and so | refer to
themcollectively. Plaintiff filed one consolidated reply to the
two notions to dismss on Septenber 29, 2010. Hence this
Qpi ni on.

STANDARD CF REVI EW

A claimmay be di sm ssed under Federal Rule of Cvil
Procedure 12(b)(6) for "failure to state a clai mupon which
relief can be granted.” Fed.R Cv.P. 12(b)(6). A 12(b)(6)
notion requires the court to examne the sufficiency of the

conplaint. Conley v. Gbson, 355 U S. 41, 45, 78 S.Ct. 99, 102,

2 L.Ed.2d 80, 84 (1957) (abrogated in other respects by

Bell Atlantic Corporation v. Twonbly, 550 U S. 544,

127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). GCenerally, in ruling on
a notion to dismss, the court relies on the conplaint, attached
exhibits, and matters of public record, including other judicial

proceedi ngs. Sands v. MCorm ck, 502 F.3d 263, 268 (3d. Cr

2008) .
Except as provided in Federal Rule of G vil

Procedure 9, a conplaint is sufficient if it conplies with



Rule 8(a)(2), which requires "a short and plain statenent of the
cl ai m showi ng that the pleader is entitled to relief.”
Fed. R Cv.P. 8(a)(2). Rule 8(a)(2) “[does] not require
hei ght ened fact pleading of specifics, but only enough facts to
state a claimto relief that is plausible on its face.” Twonbly,
550 U.S. at 570, 127 S.Ct. at 1974, 167 L.Ed.2d at 949.3

In determ ning whether a plaintiff’'s conplaint is
sufficient, the court nust “accept all factual allegations as
true, construe the conplaint in the Iight nost favorable to the
plaintiff, and determ ne whether, under any reasonabl e reading,
the plaintiff nay be entitled to relief.” Fower, 578 F.3d

at 210 (citing Phillips v. County of Allegheny, 515 F.3d 224, 233

(3d Gir. 2008)).

Al t hough “concl usory or bare-bones allegations wll
[not] survive a notion to dismss,” Fower, 578 F.3d at 210, “a
conplaint may not be dism ssed nerely because it appears unlikely

that the plaintiff can prove those facts or will ultimtely

prevail on the nmerits.” Phillips, 515 F.3d at 231. Nonet hel ess,
8 The Suprenme Court’'s Qpinion in Ashcroft v. Igbal, _ US ,

129 sS. Ct. 1937, 1953, 173 L.Ed.2d 868, 887 (2009), states clearly that the
“facial plausibility” pleading standard set forth in Twonbly applies to al
civil suits in the federal courts. Fower v. UPMC Shadyside, 578 F.3d 203,
210 (3d Cir. 2009). This showing of facial plausibility then “allows the
court to draw the reasonable inference that the defendant is liable for the
m sconduct alleged,” and that the plaintiff is entitled to relief. Fow er,
578 F.3d at 210 (quoting lgbal, _  US at _ , 129 S.C. at 1949,

173 L.Ed.2d at 884). As the Suprene Court explained in lIgbal, “[t]he
plausibility standard is not akin to a ‘probability requirenent,’ but it asks
for nore than a sheer possibility that the defendant acted unlawfully.”
Igbal, _  US at _ , 129 S.Ct. at 1949, 173 L.Ed.2d at 884.
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to survive a 12(b)(6) notion, the conplaint nust provide “enough
facts to raise a reasonabl e expectation that discovery wll
reveal evidence of the necessary elenent[s].” [d. (quoting
Twonbly, 550 U.S. at 556, 127 S.Ct. at 1965, 167 L.Ed.2d at 940)
(internal quotations omtted).

The court is required to conduct a two-part anal ysis
when considering a Rule 12(b)(6) notion. First, the factual
matters averred in the conplaint, and any attached exhibits,
shoul d be separated from |l egal conclusions asserted therein.

Fow er, 578 F.3d at 210. Any facts pled nust be taken as true,
and any | egal conclusions asserted may be di sregarded.

Id. at 210-211. Second, the court mnust determ ne whet her those
factual matters averred are sufficient to show that the plaintiff
has a “plausible claimfor relief.” 1d. at 211 (quoting lgbal,
_U.S at _, 129 S.Ct. at 1950, 178 L.Ed.2d at 884).

Utimately, this two-part analysis is “context-
specific” and requires the court to draw on “its judicial
experience and comon sense” to determne if the facts pled in

the conpl ai nt have “nudged [plaintiff’s] clainms” over the |line

from*®“[merely] conceivable [or possible] to plausible.” |Igbal,
~_UsSs at |, 129 S.Ct. at 1949-1950, 178 L.Ed.2d at 884-885.

A wel | - pl eaded conpl ai nt may not be dism ssed sinply because “it
strikes a savvy judge that actual proof of those facts is

i nprobabl e, and that a recovery is very renote and unlikely.”



Twonbly, 550 U. S. at 556, 127 S.Ct. at 1965, 167 L.Ed.2d
at 940-941.
FACTS

Based upon the avernents in plaintiff’s Arended
Conmpl ai nt, which | nust accept as true under the foregoing
standard of review, the pertinent facts are as foll ows.

Def endant Med-M zer is a producer of products for the
heal t hcare industry, particularly retractabl e beds. Defendant
Linak is a corporation which designs Medline and Careline systens
for the heal thcare business.

Plaintiff was an enpl oyee of WIlow Valley, a nursing
home facility in WIllow Street, Lancaster County, Pennsylvani a.
W1l ow Vall ey had purchased Med-M zer beds with Linak actuator
conponents. On June 15, 2008, while plaintiff was attenpting to
reconnect a di sconnected electrical connector of a Med-M zer bed
havi ng Li nak Medl i ne conponents, the frane of the bed
unexpectedly |lowered and plaintiff’s | eg becane entrapped.

The bed and its conponents may have failed to neet
regul ati ons and/or standards in the healthcare industry and were
i nadequat el y desi gned, assenbl ed and eval uated for safe operation
in the healthcare industry. The bed and conponents presented to
the healthcare staff a risk of injury fromentrapnment follow ng
reconnection, and did not incorporate avail able connections and

mechani sns whi ch woul d have elimnated the risk



As a result of the entrapnent, plaintiff sustained
personal injuries, including but not limted to | eft conmmon
peroneal neuropathy and left tibial neuropathy, patellar
contusion, effusion, left foot drop and nunmbness, altered gait,
and shock to the nerves and nervous system Because of his
injuries, plaintiff required i medi ate nedi cal care and incurred
expenses. He has continued to receive nedical attention, and he
may be required to receive nedical attention and incur expenses
in the future.

As a result of his injuries, plaintiff has been unable
to performall of his usual and customary activities, including
gai nful enploynent, and he will be so limted, restricted and
inpaired in the future. Also as a result of his injuries,
plaintiff has endured physical pain and suffering, nental
angui sh, enotional distress, loss of life s pleasures, and | oss
of his sense of well being, and he will be so affected in the
future.

CONTENTI ONS OF THE PARTI ES

Cont enti ons of Defendants

Def endants seek dism ssal of plaintiff’s Anended
Complaint inits entirety.

Regar di ng Count One, defendants contend that plaintiff
has not sufficiently pled the elenents of a cause of action for

negl i gence. Specifically, defendants aver that although



plaintiff has alleged breach of a duty by each defendant, he does
not plead required elenments of duty, proxinmte cause, and |oss or
damages. Therefore, defendants assert that Count One shoul d be
dism ssed for failure to state a clai mupon which relief may be
gr ant ed.

Def endants seek to dism ss Count Two, which alleges a
cl ai munder section 402A of the Restatenent (Second) of Torts,
because the United States Court of Appeals for the Third Crcuit
has predicted that the Suprene Court of Pennsylvania would apply
section 2 of the Restatenent (Third) of Torts rather than section
402A of the Second Restatenent to a products liability action.

Def endants contend that in the absence of controlling
Pennsyl vani a case | aw adopting the Third Restatenment, this court
is bound by the Third Crcuit’s prediction, and therefore the
Third Restatenent should apply to plaintiff’'s claimfor strict
l[tability. Accordingly, they seek dism ssal of Count Two.

Def endants aver that Count Three, which is titled
“Restatenent, 3d, Products Liability”, should be dism ssed
because it fails to specify which section or sections of the
Third Restatenent upon which plaintiff relies. Defendants assert
that under Rule 8(a) of the Federal Rules of Cvil Procedure,
plaintiff is required to state the | aw under which he states his

clainms, and that defendants are unable to determ ne the specific



sections of the Third Restatenment upon which plaintiff’s
al | egations are based.

Finally, defendants seek to strike plaintiff’s plea for
attorneys’ fees and costs because plaintiff has not identified
any statute or contract which authorizes attorneys’ fees and
costs in this action. Mreover, defendants aver that plaintiff
has not identified any other established exception to the general
rule in Pennsylvania, under which attorneys’ fees typically are
not recoverabl e.

Plaintiff’'s Contentions

Plaintiff concedes that Count One does not recite the
el emrents of a negligence claim However, he avers that his
Amended Conpl aint satisfies Rule 8(c)(2) of the Federal Rules of
G vil Procedure, which requires a “short and plain statenent of
the claimshowing that the pleader is entitled to relief”.
Specifically, plaintiff contends that the allegations set forth
i n paragraphs 6-11 and in the five subparts of paragraph 12
satisfy Rule 8(c)(2).

Regardi ng Count Two, plaintiff contends that “he should
not be required to avoid 8402A [of the Second Restatenent] at
this stage, |est the Pennsylvania Supreme Court expressly reject

the Berrier* rationale.” 1In support of this argument, plaintiff

4 Berrier v. Sinplicity Manufacturing, Inc., 563 F.3d 38, 53
(3d Cir. 2009). As discussed below, in Berrier, the United States Court of

(Footnote 4 conti nued):
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i ncorporates a portion of his response in opposition to defendant
Med-M zer’s original notion to dismss, in which plaintiff argues
that this court is only bound by the Third Circuit’s prediction
on state-law i ssues unless or until the Supreme Court of

Pennsyl vani a subsequently holds otherwise. Plaintiff avers that
because the Suprene Court of Pennsylvania may not follow the
Third Grcuit’s prediction, he should be permtted to plead a
cause of action under the Second Restatenent.

Regardi ng Count Three, plaintiff suggests that he has
pl ed | anguage from section 2(b) of the Restatenent (Third) of
Torts rather than specifying that section. |In support of his
pl eadi ng, plaintiff contends that under the Twonbly pl eading
standard, nore than “labels and concl usions, and a fornul aic
recitation” are required.

Finally, plaintiff “acknow edges that attorneys fees
are not readily recoverable.” (Plaintiff’s response, section D.)
However, although plaintiff has identified no applicable
recogni zed exception to the general rule that attorneys’ fees are
not recoverable, he contends that discovery may reveal facts

whi ch woul d support an award of fees under sone recognized

(Continuation of footnote 4):

Appeal s for the Third Crcuit predicted that the Supreme Court of Pennsylvania
woul d adopt Section 2 of the Restatement (Third) of Torts in place of Section
402A of the Restatenent (Second) of Torts, which was adopted by the Supremne
Court of Pennsylvania in 1966. Plaintiff contends that he should be permtted
to state a clai munder the Second Restatement despite the Third Circuit’s
prediction in Berrier.

-11-



exception, and that if no such facts are discovered, plaintiff
wi |l narrow his request for damages accordingly.

DI SCUSSI ON

In this diversity action, the court nust apply the
substantive |law of the state in which the claimarose.

Erie Railroad Co. v. Tompkins, 304 U S. 64, 58 S.Ct. 817,

82 L.Ed. 1188 (1938). The parties agree that Pennsylvania tort
| aw and products liability | aw govern this action.
Count One

Count One alleges a claimfor negligence against both
defendants. To establish negligence in Pennsylvania, plaintiff
must denonstrate that: (1) defendant owed a duty of care to
plaintiff; (2) defendant breached that duty; (3) the breach
resulted in injury to the plaintiff; and (4) plaintiff suffered

damage. Martin v. Evans, 551 Pa. 496, 502, 711 A 2d 458, 461

(Pa. 1998).

Def endants aver that Count One of the Anended Conpl aint
pl eads only breach, and fails to plead duty, injury and damage.
Taking the facts alleged in the Amended Conplaint as true, as |
amrequired to do for purposes of this notion to dismss,
plaintiff has stated facts which support a conclusion that he
suffered damage as a result of an incident with a Med-M zer bed,

and therefore the fourth el enent has been pl ed.
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Specifically, paragraphs 7 through 11 of the Anmended
Compl aint allege that while plaintiff was attenpting to reconnect
an el ectrical connector on the bed, the bed frane unexpectedly
| onered and plaintiff’'s | eg becane entrapped, requiring i medi ate
medi cal care and causi ng physical injury and nonetary expense.
These all egations suffice to satisfy the fourth elenment of a
cause of action for negligence, i.e., that plaintiff suffered
damage. However, | agree with defendants that the Amended
Conpl ai nt does not plead facts which establish the first el enent
(duty) or third elenment (causation).

Par agraph 13 all eges that defendants were negligent “in
providing to the Wllow Valley facility a retractable bed and
conponents” which may have failed to neet healthcare industry
standards or regul ations; were inadequately designed, assenbled
and evaluated for safe operation in the healthcare industry;
presented to healthcare staff a risk of injury from entrapnent
foll ow ng reconnection; failed to incorporate avail able
connections and mechani sms whi ch woul d have elimnated the risk
of injury; and failed to design and produce a product which was
reasonably safe for people expected to use or consune it.
However, none of those facts establish that defendants owed a
duty to plaintiff, or that the bed “unexpectedly | owered and

plaintiff's | eg becane entrapped” because of defendants’ actions.
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Thus, neither the duty el enent nor the causation el enent has been
pl ed.

“The mere occurrence of an accident does not establish
negligent conduct.” Martin, 551 Pa. at 502, 711 A 2d at 461.
Rat her, plaintiff nust establish that “defendant engaged in
conduct that deviated fromthe general standard of care expected
under the circunstances, and that this deviation proximtely
caused actual harm” |d. Plaintiff clearly has pled that he was
injured while working with a Med-M zer bed wth Linak Medline
conponents. However, he has not pled facts which establish that
def endants’ conduct proxi mately caused the harm |d.

Accordingly, | conclude that Count One does not state a
cl ai mupon which relief may be granted, and | grant defendants’
nmotions to dismss that count without prejudice for plaintiff to
replead his negligence claim

Count Two

Regar di ng Count Two, at issue for purposes of this
nmotion is whether plaintiff states a viable claimunder Section
402A of the Restatenent (Second) of Torts, which addresses strict
l[tability. Although the Suprenme Court of Pennsylvania has
expressly adopted Section 402A of the Second Restatenent for
strict liability, defendants aver that plaintiff nmay not state a
cl ai munder the Second Restatenent because the United States

Court of Appeals for the Third Crcuit has subsequently predicted

-14-



that the Supreme Court of Pennsylvania will adopt Section 2 of
the Restatenent (Third) of Torts instead.
In 1966, the Suprene Court of Pennsylvani a adopted

Section 402A of the Second Restatenent. Wbb v. Zern,

422 Pa. 424, 427, 220 A 2d 853, 884 (Pa. 1966). In 2008,

however, the state Supreme Court granted allocatur specifically
for the purpose of addressing whether it should apply Section 2
of the Third Restatenent in place of Section 402A of the Second

Rest at enent . Bugosh v. 1.U. North Anerica, Inc., 596 Pa. 265,

942 A.2d 897 (Pa. 2008).5

In April 2009, while Bugosh was pending before the
Suprene Court of Pennsylvania, the Third Grcuit Court of Appeals
predi cted that the Suprenme Court would adopt the Third

Restatenent’s approach to product liability. Berrier v.

Sinplicity Manufacturing, Inc., 563 F.3d 38, 53 (3d Cr. 2009).

However, by Order dated June 16, 2009, the Suprene Court
di sm ssed the Bugosh appeal as inprovidently granted. 601 Pa.
277, 971 A 2d 1228 (Pa. 2009).

Def endants argue that because it dism ssed Bugosh, the
Suprene Court of Pennsylvania still has not addressed the issue

of whet her Pennsyl vani a woul d adopt the Third Restatenent.

5 I n Bugosh, the Superior Court of Pennsylvania denied a notion for
a new trial where defendants, manufacturers of asbestos products, argued that
the trial court should have applied Section 2 of the Third Restatenent rather
t han Section 402A of the Third Restatenent. Bugosh v. Allen Refractories
Conpany, 932 A.2d 901, 910-911 (Pa. Super. 2007).
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Therefore, defendants argue, this court is bound by the Third
Crcuit’s prediction that the Third Restatenment will be adopted
i n Pennsyl vani a.

However, sone courts in this district have interpreted
the Supreme Court’s dism ssal of Bugosh as a clear indication
that the Second Restatenent remains the | aw in Pennsyl vania, and

t herefore have not foll owed Berrier. Sweitzer v. Oxmaster, Inc.

2010 W 5257226, at *3-4 (E.D.Pa. Dec. 23, 2010)(Pratter, J.);

Durkot v. Tesco Equipnent, LLC, 654 F.Supp.2d 295, 298-299

(E.D.Pa. 2009) (Hart, MJ.). See also Mlesco v. Norfolk

Sout hern Corporation, 2010 W 55331, at *3 (M D.Pa. Jan. 5,

2010) (Jones, J.). But see Covell v. Bell Sports, Inc., 2010 W

4783043, at *4-5 (E.D.Pa. Sept. 8, 2010) (D anond, J.); Hoffman v.

Paper Converting Machi ne Conpany, 694 F. Supp.2d 359, 364-365

(E. D. Pa. 2010) (Tucker, J.); Richetta v. Stanley Fastening

Systens, L.P., 661 F. Supp.2d 500, 506-507 (E.D. Pa. 2009)

(CGolden, J.); Martinez v. Skirmsh, U S A, Inc., 2009 W. 1437624

(E.D. Pa. May 21, 2009)(Padova, J.).
Under the Erie doctrine, a federal court sitting in
diversity nust apply the state | aw as announced by the hi ghest

state court. Edwards v. HOVENSA, LLC, 497 F.3d 355, 361 (3d Gr.

2007). Here, the Suprene Court of Pennsylvania s decision in
Webb, which adopted Section 402A of the Second Restat enent,

remai ns good | aw. Moreover, as indicated in Pennsylvania Suprene
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Court Justice Thomas G Saylor’s opinion dissenting fromthe
Suprene Court’s dism ssal of the Bugosh appeal, Section 402A of
the Second Restatenent remains the | aw of Pennsyl vania on strict
liability. Bugosh, 601 Pa. at 279-312, 971 A 2d at 1229-1249
(Saylor, J., dissenting).

Additionally, | note that follow ng the Bugosh
di sm ssal by the Suprene Court, the Superior Court’s decision in
Bugosh affirmng the applicability of the Second Restatenent
remai ns unreversed. Sweitzer, 2010 W 5257226, at *3 (citing
Bugosh, 932 A 2d at 911 (Pa. Super. 2007). Although a state
i nternedi ate appellate decision is not automatically controlling,
“it is a datumfor ascertaining state |law which is not to be
di sregarded by a federal court unless it is convinced by other

persuasi ve data that the highest court of the state woul d deci de

ot herwi se.” Edwards, 497 F.3d at 361 (quoting West v. Anerican

Tel ephone and Tel egraph Co., 311 U.S. 223, 237, 61 S.C. 179,

184, 85 L.Ed. 139, 144 (1940)).

Thus, al though generally I am bound by the Third
Crcuit’s prediction of Pennsylvania law, | agree with ny
col | eagues’ conclusions in Sweitzer and Durkot that this court is
not bound by Berrier on the issue of whether the Suprenme Court of
Pennsyl vani a woul d adopt the Third Restatenent. This court is
not required to follow the Third Crcuit’s prediction where “the

state’s highest court issues a decision contradicting that
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prediction or state internedi ate appellate court’s deci sions
subsequently indicate that prediction has not cone to pass.”

Sweitzer, 2010 W. 5257226, at *4 (citing Largoza v. Ceneral

El ectric Conpany, 538 F. Supp. 1164, 1166 (E.D. Pa. 1982)).

It is clear fromthe Suprene Court’s decision to

di sm ss the Bugosh appeal, and subsequent internedi ate appell ate
casel aw, that Section 402A of the Second Restatenent renains the
| aw of Pennsylvania. Although |I recognize that the Supreme Court
of Pennsylvania nmay, at sone tine, adopt the Third Restatenent, |
conclude that at this time, the Third Crcuit’s prediction in
Berrier has not cone to pass. Therefore, ny determ nation that
the Second Restatenent is still the | aw of Pennsylvania is not

i nconsi stent with Berrier. See Sweitzer, 2010 W 5257226,

at *4-5.°

Accordingly, plaintiff may all ege a clai munder Section
402A of the Second Restatenent, and | deny defendants’ notions to
dism ss Count Il of the Anended Conpl aint on that basis.

Count Thr ee

Count Three is titled “Restatenent, 3d, Products
Liability”. Defendants argue that this count should be dism ssed
because it fails to state the specific section(s) of the Third

Rest at enent under which plaintiff intends to proceed.

6 As noted in Sweitzer by ny colleague, United States District Judge
Gene E.K. Pratter, the Superior Court of Pennsylvania has continued to apply
Section 402A of the Second Restatenent after Bugosh. See, e.g., Lance v.
Weth, 4 A 3d 160, 169 (Pa.Super. 2010).
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Rule 8 of the Federal Rules of G vil Procedure requires
plaintiff to make “a short and plain statenent of the claim
show ng that the pleader is entitled to relief”. Fed.R Gv.P.
8(a)(2). However, plaintiff contends that under Twonbly, he is
not required to make a formulaic recitation of the cause of
action under which he seeks relief.

It is apparent froma review of plaintiff's reply,
Section Two of the Third Restatenent, and Count Three itself,
that Count Three is neant to proceed under Section 2(b) of the
Third Restatenent.’ Defendants cite no authority for the
proposition that Rule 8(a) requires plaintiff to cite the

specific law on which he relies, and indeed the text of Count

7 Section 2 of the Third Restatenent provides, in relevant part,
t hat :

A product is defective when, at the time of sale or
distribution, it contains a manufacturing defect, is
defective in design, or is defective because of inadequate
i nstructions or warnings. A product:

(b) is defective in design when the foreseeable
ri sks of harm posed by the product could have
been reduced or avoi ded by the adoption of a
reasonabl e alternative design by the seller or
other distributor, or a predecessor in the
comercial chain of distribution, and the
om ssion of the alternative design renders the
product not reasonably safe...

Restatenent (Third) of Torts, § 2.

Count Three alleges that “Defendants are strictly liable for
provi di ng an unsafe, defective product, having foreseeable risks of injury
whi ch coul d have been reduced or avoided by the use of a reasonable
alternative design or component.” (Amended Conpl aint, paragraph 17.) Thus,
t he | anguage of Count Three tracks the | anguage of Section 2(b) of the
Restatenent (Third) of Torts. This conmports with plaintiff’s reply, which
makes cl ear that he wi shes to proceed under that section.
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Three indicates plaintiff’s “clainf. Accordingly, | deny
defendants’ notions to dismss Count Three on that basis.

Nonet hel ess, for clarity of the record, it is the sense
of this Opinion that to the extent plaintiff files a second
anended conpl aint for purposes of repleading Count One, such an
anended pl eadi ng shoul d specify that Count Three relies on
Section 2 of the Third Restatenent.?

Mbtion to Strike Attorneys’ Fees

Def endants seek to strike the demand for “fees” set
forth in plaintiff’s prayer for relief. Under Pennsylvania |aw,
attorneys’ fees are generally recoverable only when they are
(1) authorized by statute, (2) authorized by contract or

agreenent between the parties, or (3) authorized by sone ot her

recogni zed exception. Chatham Communi cations, Inc. v. General

Press Corporation, 463 Pa. 292, 300-301, 344 A 2d 837, 842

(Pa. 1975).

Def endant avers that plaintiff has cited neither a
statutory authorization, nor any contract or agreenent between
the parties which would authorize an award of attorneys’ fees in
this case, and therefore noves to strike the demand. As noted
above, although plaintiff has identified no applicable recognized

exception to the general rule under Chatham he contends that

8 As di scussed above, Section 2 of the Restatement (Third) of Torts
is not the | aw of Pennsylvania. However, defendants do not nove to disniss
Count Three on this basis, and therefore |I do not reach the question of
whet her plaintiff may plead such a claimin the alternative.
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di scovery may reveal facts which woul d support an award of fees
under sone recogni zed exception

Def endants do not contend that there is no exception
under which attorneys’ fees could be awarded in this case.
Therefore, | conclude that it would be premature to strike
plaintiff’s demand for attorneys’ fees at this juncture, before
di scovery is conplete.

Accordingly, | deny defendants’ notions to strike
plaintiff’s demand for attorneys’ fees.

CONCLUSI ON

For all the foregoing reasons, | grant defendants’
motions to dismss in part, and | dism ss Count One w t hout
prejudice for plaintiff to re-plead that claimin accordance with
this Opinion. 1In all other respects, defendants’ notion is

deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES H. THOWPSQON, ) GCvil Action
) No. 10-cv-2058
Plaintiff )
)
VS )
)
MED- M ZER, I NC., and )
LI NAK U. S., INC., )
)
Def endant s )

NOW this 18th day of March, 2011, upon consideration
of the foll ow ng docunents:

(1) Motion of Myving Defendant Med-M zer, |nc.
Pursuant to Federal Rule of Civil Procedure
12(b)(6) to Dismss Plaintiff’s Conplaint,
whi ch notion was filed August 30, 2010;

(2) Defendant, Linak U S., Inc.’s, Mtion to
Dismss Plaintiff’s Amended Conpl ai nt
Pursuant to Federal Rule of Civil Procedure
12(b)(6), which notion was filed August 31,
2010; and

(3) Plaintiff’s Reply to Mdtions to Dism ss by
Med- M zer, Inc. and by Linak U S., Inc.,
which reply was filed Septenber 29, 2010;
and for the reasons expressed in the acconpanyi ng Opi ni on,

| T 1S ORDERED that each notion is granted in part in

denied in part.

I T 1S FURTHER ORDERED t hat each nmotion in the nature of

a notion to dismss the negligence claimalleged in Count One of
plaintiff’s Anmended Conpl aint is granted.
| T IS FURTHER ORDERED t hat Count One of plaintiff’'s
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Amended Conplaint is dismssed without prejudice for plaintiff to
re-plead his negligence claimin accordance with the acconpanyi ng
Opi ni on.

| T 1S FURTHER ORDERED that in all other respects, each

nmotion to dismss i s denied.

| T 1S FURTHER ORDERED t hat plaintiff shall have unti

on or before April 15, 2011 to file a second anmended conplaint in
accordance with the acconpanyi ng Opi ni on.

BY THE COURT:

/ s/ Janes Knoll Gardner
Janes Knol | Gardner
United States District Judge
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